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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON
UNITED STATES OF AMERICA,
Plaintiff,
: Civil Action No. 06-CV-617-AS
Y.
Cook Development Corp., . CONSENT DECREE
Birch Creek Construction, Inc.

Defendants.

1. BACKGROUND

A. Plaintiff, the United States of America, on behalf of the Administrator of the
U.S. Environmental Protection Agency ("EPA™) filed a complaint alleging that Defendants
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Cook Development Corporation and Birch Creek Construction, Inc, {("Defendants™) violated
the Clean Air Act, 42 U.S.C. §§ 7401-7641, and certain provisions of the National Emission
Standards for Hazardous Air Pollutants for asbestos codified at 40 C.F.R. Part 61, Subpart M

in the course of Defendants’ renovation of the Commeodore Apartment building in The Dalles,
Oregon in 2001 and 2002; and

B. The United States and Birch Creek Construction, Inc, agree that settlement of
the action against Birch Creek Construction, Iuc. without further litigation will serve the
public interest and that entry of this Consent Decree is the most épprbpﬂate means of .

resolving the action against Birch Creek Construction, Inc.;

NOW, THEREFORE, without any adjudication of fact, and upon consent of the
parties, it is bereby ADJUDGED, ORDERED, AND DECREED as follows.

II. GENERAL PROVISIONS
1. Jurisdiction: This Court has jurisdiction over the subject matter of and parties

to this action pursuant to 42 U.S.C. § 7413(b) and 28 U.S.C. §§ 1331, 1345, and 1355.
"Venue is proper in this District under 42 U.S.C. § 7413(b)}, and 28 U.S.C. § 1351(b) and (c).
The complaint states a claim upon which relief may be granted. Birch Creek Construction,
}né. waives any and all objections it may have to the jurisdiction of this Court and, for-
purposes of this Consent Decree, agrees to submit to the Court’s jurisdiction.

2. Definitions; Except as otherwise set forth in this Consent Decree, the terms

used in this Consent Decree that are defined in 42 U.S.C. §§ 7412(g) and 7602, and in 40

C.F.R. §§ 61.02 and 61.141, shall have the meaaiﬁgs contained therein. The following terms
shall have the meaning set forth below:

a. " Asbestos NESHAP” shall mean the work' practices and other
requirements set forth at 40 C.F.R. Part 61, Subpart M.
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b. "RACM" shall mean regulated asbestos-containing material as defined in
the asbestos NESHAP.

c. "Threshold Amount® shall mean (1) at least eighty linear meters (260
linear feet) of RACM on pipes; or (2) at least fifieen square meters (160 square feet) of
RACM on other facility components; or (3) at least one cubic meter (35 cubic feet) of RACM

off facility components where !cngth or area could not be measured previously.
d. *Settling Defendant” shall mean Birch Creek Construction, Inc.

3. Siggatarics: Each andersigned representative of Settling Defendant to this

Consent Decree certifies that he or she is fully authorized by the party represented to enter
into the terms and conditions of this Consent Decree and to execute and legally bind that party

to the Consent Decree,

4. Parties Bound: The préw}isians of this Consent Decree shall apply to and be
binding upon Plaintiff and Settling Defendant, in accordance with Federal Rule of Civil
Procedure 65(d). This Consent Decree shall not Inmt or affect the rights of the United States
 or Settling Defendant as against any third party.

5. Covered Operations: The provisions of this Consent Decree shall apply to all
demolition and/cr renovation cp&aﬁom subject {o the Asbestos NESHAP where Settling
Defendant is an owner or operator. Settling Defendant shall require that any renovation or
demolition contractor it retains in connection with such renovation or demolition operation

complies with the terms of this Consent Decree.

6. Scope of Consent Decree: This Consent Decree resolves ouly the Seitling
Defendant’s liability for its failure to comply with 40 C.F.R. §§ 61.145 and 61.150, as set
forth in the Complaint filed in this action.
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7.  Reservation of Rights: Except as set forth in paragraph 6, the United States
reserves any and all legal and equitable rights and remedies available 1o it to enforce the
provisions of this Consent Decree, and the Clean Air Act, 42 U.S.C. §§ 7401-7671(q), and its
implementing regulations or of any other federal, state, or local laws or regulations. Nothing
herein shall be construed to limit the anthority of the United States to undertake any action
against any person, including Setiling Defendant, pursuant to 42 U.S.C. § 7603, in response to
conditions that may present an imminent and substantial endangerment to the public health,
welfare, or the environment. Nor shall anything in this Consent Decree be construed to limit
in any way the anthority of the United States to cite any violation by Settling Defendant of the
Clean Air Act, 42 U.S.C. §§ 741)2«7671(1 and its implementing regulations, .incinding the
violations at issue m this action, in any proceedings pﬁrsuant t0 42 11.5.C. §§ 7420 and 7606.
Nothing herein shall be construed to be a release of Settling Defendant by the United States for
any criminal violation. Nothing herein shall be construed to be a release of Settling Defendant

by the United States for any civil clainus not specifically alleged in the Complaint.

8. Duration of Decreg: Setiling Defendant’s obligations under this Consent Decree
shall commence upon entry of this Consent Decree. ﬁn‘less exiéﬂded by the Court, this
" Consent Decree shall terminate two years after the date of final entry of the Consent Decree by

the Court, or whenever all penalties due and owing under this Consent Decree, including
stipulated panaltiés, have been paid, whichever is later.

9. Retention of Jnrisdictien; The Court shall retain jurisdiction to modify and
enforce the provisions of this Consent Decree, to resolve disputes arising hereunder, and to
entertain any application and issue any order as may be necessary or appropriate for the

construction and effectuation of this Consent Decree.

10.  Modification of Decree; Any modification of this Consent Decree shall be in
writing and approved by the Court. .
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11. Effectof Conse_gtj)ecree: This Consent Decree is neither a permit nor a

modification of any existing permit and in no way relieves Settling Defendant of its obligation
to comply with all applicable federal, state, or local laws or regulations.

12,  Cosis: Each party shall bear its own costs and attorneys fees incurred prior to
entry of the Consent Decree in this action. Should Setiling Defendant subsequently be
determined to have violated the terms and conditions of this Consent Decree, then Settling
Defendant shall be liable to the United States for all costs and attorneys fees incurred by the
United States in any action against Settling Defendant for noncompliance with this Consent

Decree.

o, INJUNCTIVE RELIEF

13. ° Settling Defendant certifies that it is no longer operating and that its corporate
charter hag been administratively dissolved by the state of Oregon. Settling Defendant further
certifies that it is no longer conducting business in the state of Oregon or any other state,
under its current name and structure, or under any other name or structure. |

14.  Settling Defendant is enjoined from engaging in any asbestos demolition or
renovation activity in the future, no matter how much asbestos material is involved in the
activity. Engaging in such activity, whether intentional or not, shall constitute a violation of
this Consent Decree and shall subject Settling Defendant to the stipulated penalty provisions in
Section V of this Decree. ‘

_ IV. CIVIL PENALTIES

15.  Amount of Penalty: Settling Defendant shall pay a total civil penalty of seven
tﬁousand five hundred dollars {(§7,500). '

16.  The United States’ willingness fo settle this case for §7,500 is based on the
financial information Setfling Defendant has provided to the United States. ‘The signatory for
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Settling Defendant declares that the financial information provided to the United States
accurately reflects Settling Defendant’s current financial condition.

17.  Settling Defendant consents to pay the civil penalty cited in paragraph 15, above,
in accordance with the following payment schedule. Settling Defendant shall pay the civil
penalty in three payments over a one-year period of time. The first payment of $2,500 is due
within 30 days of the eﬂ'ecﬁye date of this Consent Decree. The remaining payment of $5,000
plus interest of $160.72 shall be paid in two installments, with one installment payment of
$2,624.52 dype within six months of the effective date of this Consent Decree and the last
installment payment of $2,536.20 due within one year of the effective date of this Consent
Decree. Should Settling Deféndant fail to pay each penalty instaliment payment in full by its due -
date, the entire unpaid balance of the penalty shall become immediately due and owing.

18.  Payee: Each paymént shall be made by wire transfer, cash, or cashiers check to
the U.S. Department of Justice. Each payment shail be made in accordance with the
instructions provided to the Seﬁﬁng Defendant by the Financial Litigation Unit of the United
States Attorney's Office for the District of Oregon following lodging of the Consent Decree.
- Notification of all such payments shall be senf to:

Chief, Environmental Enforcement Section

U.S. Department of Justice

P.0O. Box 7611, Ben Frauklin Station

Washington, D. C. 20044

Ref: U.S. v. Cook Development Corp., CV 06-617-A8

Deborah E. Hilsman
Assistant Regional Counsel ,
- U.S. Environmental Protection Agency, Region 10
1200 Sixth Avenue, ORC-158
Seattle, WA 98101

The notification should reference the case name and civil action number.
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19.  Judgment Creditor: The United States shall be deemed a judgment creditor for
purposes of collection of the foregoing civil penalties. . -

| 20.  Nom-Tax Deductibility: Any penalty payments made under this Consent Decree
are not tax deductible.

V. STIPULATED PENALTIES

21.  Failure to Pay Civil Penalty on Time: In addition to any other legal remedies

- available to the United States, for each day that payment of the civil penalty required by
Section IV of this Consent Décree is late, Setiling Defendant shall pay accrued interest in
accordance with the statutory judgment interest rate provided for in 28 U.8.C. § 1961. If the
penalty payment is more than ninety days late, Setiling Defendant shall pay interest in

‘ accordance with the statutory judgment interest rate pzovidegi for in 28 U.S.C. § 1961 and,

beginning on the date payment was due, a pénalty charge of six percent per anuoum on the
amount of the initial payment. ' '

22, Failureto Comply with Injunctive Relief Provisions: In addition to any other
legal remedies available to the United States, if Settling Defendant fails to comply with any
provision of Section II of this Consent Decree, Settling Defendant shall pay stipulated
.penaiﬁes, upon demzand, for each day of each violation in the amonnt of three thousand seven
Imndred and fifty dollars ($3,750.00) per day per violation for each violation,

23.  Notification to EPA of Violation: Seitling Defendant shall notify EPA Region
10, at the address set forth in paragraph 18 of the Consent Decree, of any violations of this

Consent Decree within fifteen days of such violation.

24,  Payment of Stipulated Penaliies: Settling Defendaut shall pay Stipulated
Penalties, calculated in accordance with paragraph 22 of this Consent Decree, together with
interest from the date such payment was due at the statutory judgment rate provided for in 28
U.S.C. § 1961, within fifteen days of the United States’ demand for penalty in the same
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manner as that specified m paragraph 18. In the event that a violation is alleged by the United
States to have occurred and such violation has not been reported as provided in paragraph 23,
the United States shall notify Settling Defendant in Wriﬁng of the violation, the failure 1o
notify EPA of such violation, and the Settling Defendant’s obligation to pay stipulated
penalties plus interest. Settling Defendant shall pay such stipulated penalties and interest
within thirty days of the date of United States’ mailing such notice and/or demand, unless
Settling Defendant gives notfice, within ten days of Setiling Defendant’s receipt of the United
States’ demand for stipulated penalties, that each violation is under dispute and therefore
subject to the dispute resolution procedures of this Consent Decree. In the event Seitling
Defend@ provides notice of such a dispute of the United States’ demand, and either the
parties or the Court {pursuant to paragraph 29 of this Consent Decree) dx:términe that Seitling
Defendant shall comply with the disputed demand, Settling Defendant shall pay the amount
demanded phus accrued interest in accordance with the statutory judgment rate provided for in
280U8.C. § 1951, from the date the demand would originally have become due if not for the
Settling Defendant's dispute thereof.

25. QOther gg@édieé Preserved: This Stipnlated Penalty section is in addition to and

in no way limits the United States’ right to seek such additional relief for violations of the
Consent Decree and/or applicable law as is available by law or in equity.

VI. DISPUTE RESOLUTION

26.  Exclusivity: Uniess otherwise expressly provided for in this Decree, the
ciispm:c resolution procedures of this Section shall be the exclusive mechanism to resolve
disputes arising under or with respect to this Consent Decree.

27.  Applicability: The procedures set forth in this Section VI of this Consent
Decree can not be invoked by Settling Defendant if it has not submitted a notice of dispute in
accordance with paragraph 28,
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28.  Informal Negotiations: Any dispute which arises under or with respect to this
Decree shall in the first instance be the subject of informal negotiations between the parties to
the Dispuie. The period for informal negotiations shall not exceed twenty calendar days from
the time the dispute arises, unless it is modified by written agxe;:mcnt of the parties to the
dispute. The dispute shall be considered to bave arisen when one party seﬁds all other parties
a written Notice of Dispute. |

29.  Petition to Court; If the parties cannot resolve their dispute within twenty
calendar days of the date the dispute arises, the United States’ positiaﬁ shall control unless
Seitling Defendant files a petition with this Court for resolution of the dispute within ten days
of receipt in writing of the Uﬂite;ﬁ States’ final position. The petition shall sef out the nature
of the dispute and the relief requested and shall specifically refer to this paragraph of the
Decree. The Uuited States shall have ten days to file a response tov any such petition. Settling

Defendant shall bear the burden of proof in any dispute resolution proceeding under this

Consent Decree.

30.  Effect on Deadlines: The invocation of formal dispute resolution procedures

tmnder this Sectior shall not extend, postpone, or affect in any way any obligation of Seitling
Defendant under this Consent Decree not directly in dispute, unless EPA agrees or the Court
orders otherwise. Stipulated penalties with respect to the disputed matter shall continue to
accrue but payment to the United States shall be stayed pending resolution of the dispute.
Notwithstanding the stay of payment, stipulated penalties shall accrue from the first day of
noncompliance with any applicable provision of this Consent Decree. In the event that Settling
" Defendant does not prevail on the disputéd issue, stipulated pepalties shall be assessed and

paid as provided in Section V of this Consent Decree. |
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VII. INSPECTION AND ENTRY

31.  Any authorized repi'eséntative of EPA (including a designated contractor) may,
upon presentation of credentials to the supervisor on site, withoui prior potice, enter upon the
site of any work activity in which Settling Defendant participates to determine Setiling
Defendant's compliance with the requiremenis of the Clean Air Act, the asbestos NESHAP,
and the provisions of this Consent Decree. Such inspection and entry may include the taking
of samples and photographs and the inspection and copying of such records as EPA may deem
necessary to determine Seitling Defendant's compiiﬁnce with the requirements of the Clean Air
Act, the asbestos NESHAP, and the provisions of this Consent Decree. This paragraph is in
addition to and not in limitation of EPA's authority to investigate, inspect, or enter premises

pursuant to any laws, permits, or regulations.
VI CERTIFICATION

32.  Any notice, vreport, certification, data presentation, or other document submitted
by Setiling Defendant under or pursuant fo this Consent Decree that discusses, describes,
demonstrates, or supporis zmy.ﬁnding, or makes any representation concerning Settling
Defendant’s campliancc or non-compliance with any requirement(s) of thxs Consent Decree
shall be certified by 2 responsible official of Settling Defendant. The term respousible official

shall mean a president, secretary, treasurer, or vice-president of the corporation in charge of a
 principal business function, or any other person who-perfarms similar policy or decision
making functions for the corporation.

33.  'The certification of the responsible official shall be in the following form:

"] certify that the information contained in or accampanymg this (type of
submission) is true, accurate, and complete.”

(Signarure)
{Title}
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PUBLIC NOTICE

29.  This Decree shall be lodged with the Court for a period of not less than thirty days
for public notice and comment in accordance with 28 C.F.R. § 50.7. The parties agree that final
approval and entry of this Decree are subject to the public notice requirements of 28 C.F.R. §
50.7, and the United States may modify or withdraw its consent to this Decree if comments
received disclose facts or considerations which indicate that this Decree is inappropriate,

improper, or inadequate.

Dated and entered this day of , 2006.

United States District Judge

The undersigned agree to the foregoing Consent Decree and agree that, upon motion of
the United States and after consideration of any public comment, the Consent Decree may be

entered.

For Plaintiff United States of America:

o , 12307
EEEEN M. MAHAN Dated
Deputy Chief, Environmental Enforcement Section
‘Environment and Natural Resources Division
United States Department of Justice
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SARAH B. HIMMELHOCH, Trial Attorney
Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice _

KARIN J. IMMERGUT
United States Attorney
District.of Oreson

NEIL7. EvaRs

Assistant United States Attorney
District of /E);egon P

~acomry

EDWARD 1/ KOWALSET
Regional £ounsel

U.S. Environmental Protection Ageney, Region 10

1200 Sixth Avemue, ORC-158
Seattle, WA 98101

For Defendant Birch Creek Construction, Inc.:

BRADLEY a(n?ﬁu’, PRESIDENT
BIRCH CREEK €ONSTRUCTION, INC.

D, RATN HOSTETTER
D. RAHN HOSTETTER, PC

127.07
Dated

#/23 [0

Dated

T.11.07
Dated

”f/ﬁy’i}i

Dated

R

Datéd 7

A

5

AL, 9 2007

Dated /
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